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FURTHER STATEMENT OF THE CASE
Appellee contends that the statement contained

in appellant's brief does not contain the facts as

proved and found by the trial court but is a state-

ment of the evidence of appellees and absolutely

disregards her theory of the case, and for that rea-

son desires to submit this statement, based upon the

evidence and the findings of the trial court.

This suit involves the interests of plaintiff and

appellee and defendants and appellants in two

quartz mining claims known as the Irishman No. 1

and Wasp, located in the Fairbanks Mining and Re-

cording District, Fourth Division and Territory of

Alaska.

At the time this suit was instituted on the 29th

day of October, 1934, appellee and appellants were

the owners of the Irishman No. 1 as tenants in com-

mon, annellee owning an undivided one-half inter-



est and each of the appellants owning an undivided

one-eighth interest in said claim.

On the 24th day of September, 1932, appellants

started mining on the Irishman No. 1 and continued

to mine the same until August 24th, 1935. The gold

recovered was kept by appellants and they refused

to account to appellee for her share of the profits.

Some time between the 1st of October, 1932, and

June 6, 1933, appellants discovered that the apex of

the vein, in which they were working on the Irish-

man No. 1, was on an adjoining claim known as the

Wasp. The Wasp was owned by one H. N. Macomb.

Appellants never informed appellee that the apex

of this vein was on the Wasp claim and on the 6th

day of uly, 1933, without knowledge of appellee,

they purchased the Wasp claim from H. N. Macomb
for $300.00. It was not until October 13, 1934, that

appellee first learned that the apex of said vein was
on the Wasp claim and she immediately thereafter

dmanded a deed to an undivided one-half interest

in the Wasp claim and offered to pay appelants

$150.00 for such interest. In order to compel appel-

lants to comply with her request and to recover her

share of the profits from appellants in their mining

operations on said claims this suit was instituted.

In appellee's amended complaint two causes of

action are separately stated. The first to declare

that appellants hold an undivided one-half interest

in the Wasp claim in trust for appellee and that they

be required to convey such interest to her. And the

second to require the appellants to account for the

gold extracted from said claims and to pay one-half

of the value thereof to appellee.

The case was tried before Hon. Simon Hellen-



thai, District Judge, and he rendered a written opin-

ion found in the Transcript of Record, p. 73-117.

ARGUMENT
The first act of appellants in their attempt to de-

fraud appellee of her interest in the Irishman No. 1

Claim and her pa)t of the profits from their mining

operations was when appellant. Grant, moved the

Southwest corner stake of the Irishman No. 1 Claim

(Tr. p. 91). This stake was unlawfully moved so

that the shafts and the vein on the Irishman No. 1

Claim would be on the Wasp Claim and appellants,

notwithstanding the evidence in the case and the

court's findings, still maintain that the corner stake

was not moved. Their whole case seems to rest upon
this one contention.

In appellants biief there are forty-three assign-

ments of error set out but nothing is said as to which

of these they expect to rely upon as required by Rule

24 of this Court.

The order settling the bill of exceptions states

:

"That said amended bill of exceptions contains

so much of the testimony, both oral and documen-
tary, together with pertinent exhibits as is necessary

and proper in appealing said cause as aforesaid, and
includes the exceptions taken to the rulings of the

Court during the progress of the trial ; also, that said

amended bill of exceptions sets forth said evidence

in condensed and narrative form, save as a proper

understanding of the questions presented required

that part of it be set forth otherwise in conformity

to Rule 10 of the United States Circuit Court of Ap-
peal for the Ninth Circuit." (Tr. p. 422.)



The bill does not state that all the evidence nec-

essary to understand the exceptions is contained in

the record.

In assignment of Error No. 1 it is claimed that in

the first cause of action, several causes of action are

im.properly united and that the facts stated are not

sufficient to constitute a cause of action. The only

]'elief prayed for, as to the first cause of action is to

declare a trust to a one half interest in the Wasp
claim and compel a transfer of that interest from

appellants to appellee. The allegations of para-

graph 3 of said first cause of action merely show how
appellants had superior means of infoiTnation re-

specting the state of the title of the Irishman No. 1

and how they were in a position to employ their

cotenancy to secure an advantage. This is the rea-

son the trial court denied the motion to strike and

considered these allegations relevant.

The facts as alleged are sufficient because they

do show a superior means of information, that de-

fendants employed their cotenancy to secure an ad-

vantage and that i\ fiducary relationship existed be-

tween appellants and appellee.

In the second cause of action it is clearly set forth

that appellants denied appellee's rights in the claims

in question and were attempting to appropriate all

the profits from the ore extracted by them.

The accounting prayed for is for but one continu-

ing wrongful transaction on one quartz vein on

property owned by appellants and appellee as ten-

ants in common. Appellee being the equitable own-
er of an undivided one half interest in the Wasp
claim and the legal owner of an undivided one half

interest in the Irishman No. 1. The authorities re-



lied irpon iDy appellants do not support their conten-

tion that the facts stated are not sufficient.

Assignments of Error Nos. 3, 4, 5, 6, 8, 9, 10, 11,

12, 13, 14, 15, and 16 are errors alleged to the ad-

mission or rejection of evidence and they do not

quote the full substance of the evidence admitted

or rejected as required Ly Rule 11, C C A 9 (Cumu-
lative Supplement-1936, by O'Brien p. 93.)

Assignment of error No. 11 is without merit be-

cause the question v^as fully answered. (Tr. p. 323.)

These errors alleged are not only improperly before

xhe court for consideration but the record shows that

all of the evidence admitted was competent, rele-

vant, and material to the issues of the case.

Assignment of Error No. 2 goes to a claimed de-

fect of parties defendant and can only be raised by

demurrer (Alaska Code 1933, Sec. 3416). No plead-

ing of any kind was interposed by any of the appel-

lants in an attempt to raise the question presented

and it is therefore not property before the Court for

consideration. This question is fully considered and
ciuthorities are cited in the opinion of the trial court

(Tr. p. 80-81-82).

There is no argument or authorities cited in ap-

pellant's brief in support of assignments of error

Nos. 19 and 20 and so they should be considered as

having been waived.

Assignments of error No. 21 to No. 35 inclusive

are to the findings of fact for the general reasons

urged that they are not warranted by the evidence.

Assignments of error No. 35 to No. 40 inclusive are



to the conclusions cf law for the same reasons. The

argument in support of these assignments is practi-

cally the same as those urged in support of assign-

ment No. 1, except that they do call attention to

some of the evidence of appellants and their wit-

nesses. The trial court evidently did not believe

this testimony and there is ample testimony of ap-

pellee and her witnesses to support these findings

and the conclusions of law based thereon which un-

doubtedly the trial court did beheve. From reading

the testimony of appellee and her witnesses it will

be found that this evidence is not only sufficient to

justify the opinion and the findings of the trial court

but that it is very strong and conclusive for a case of

this kind.

Assignment of error No. 18 attempts to raiss the

question that the determination of the location of

the line between the Irishman No. 1 and Wasp
claims is purely a legal question and could only be

determined in an action at law. It is also claimed

that an action in ejectment was then pending for

that purpose. There is no evidence that such an ac-

tion in ejectment was then pending. (Tr. p. 87.) This

question is also fully considered in the opinion, and

the authorities cited show conclusively that a court

of equity having acquired jurisdiction should deter-

mine all questions so as to award complete relief.

Counsel in the brief of appellants say that the

judgment leaves the boundary line in the air. I am
of the opinion that it leaves it where it always has
been and can see no reason why appellants will ever

attempt to change it again.

Under assignment of error No. 35 Counsel con-



tend that the lease from appellee to C. E. Farrell

\?\'as set up by them merely for the purpose of show-

ing that plaintiff as a co-owner claimed possession

under her tenant on the Irishman No. 1. There is

nothing in the answers showing that this lease w^as

set up for that one purpose but to the contrary the

allegations shov/ that appellants acquired an inter-

est in the lease and option and were entitled to work
the claims under the terms of the lease. The reply

alleged that there had been a forfeiture of the lease

and the case in this respect was tried on this issue.

If this lease had nol been forfeited all we could have

recovered would have been the royalty as provided

in the lease. After presenting this affirmative de-

fense appellants now complain because the court de-

cided the question raised by them. It would seem
that appellants acquired an interest in this lease as a

last attempt to defeat appellee and prevent her from
recovering her interest in the property and the profits

from the mining operations.

Under assignments of error Nos. 32-33 and 34

Counsel contend rhere is no evidence that the

Mutchlers were the owners of an interest in the

Wasp and Irishman No. 1 claims. There is ample
evidence that they were. John Mutchler testified

that they were (Tr. p. 325). Appellants exhibit No.

N, Tr. p. 411, is the agreement of sale by which
Mutchler Bros, acquired a one fourth interest in the

Irishman No. 1 claim. No attempt was made by ap-

pellants to show or claim that all the provisions of

this agreement were not carried out by Mutchler

Bros, before they started milling ore frorii the Irish-

man No. 1 and Wasp claims. All that is contended
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is that they did not go to the bank and get their

deed.

Counsel in their argument ignore the trial court's

findings regarding the location of the line between

the Irishman No. 1 and Wasp claims. All of the ore

milled came from shafts on the Irishman No. 1 ac-

cording to the evidence and the trial court's find-

ings.

All of the authorities relied upon by appellee be-

fore the trial court are cited in the opinion. I do not

think it is necessary to again cite these authorities in

this brief and I am unable to add anything further

to the well considered opinion of the trial court. For

convenience I am copying in the appendix of this

brief the sections of the Alaska code cited in the

opinion.

Respectfully submitted,

JULIEN A. HURLEY,

Attorney for Appellee



APPENDIX

COMPILED LAWS OF ALASKA,

1933

Sec. 3387. PARTIES SEVERALLY LIABLE UPON
SAME INSTRUMENT MAY BE SUED TOGETHER
OR SEPARATELY. Persons, firms, or corporations,

severally liable, or jointly and severally liable upon

the same obligation or instrument, including parties

to bills of exchange and promissory notes, may all

or any of them be included in the same action, at

the option of the plaintiff. (866-CLA; 1-8-15.)

Sec. 2866. REMEDY OF TENANTS IN COMMON;
TENANTS BY THE ENTIRETY. A tenant in com-

mon may maintain any proper action or proceeding

against his co-tenant, for receiving more than his

just proportion of the rents and profits of the es-

tates ov^ned by them in common ; and joint tenancy,

except tenants by the entirety is abolished and all

persons having an undivided interest in real proper-

ty, are to be deemed and considered tenants in com-
mon.

Sec. 2742. PARTNERSHIP BOUND BY PART-
NER'S BREACH OF TRUST. The partnership is

bound to make good the loss:

(a) Where one partner acting within the scope
of his apparent authority receives money or proper-

ty of a third person and misapplies it; and .

(b) Where the partnership in the course of its

business receives money or property of a third per-

son and the money or property so received is mis-
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applied by any partner while it is in the custody of

ihe partnership. (14-69-17.)

Sec. 2743. NATURE OF PARTNER'S LIABILITY.
All partners are liable

(a) Jointly and severally for everything charge-

able to the partnership under section 2742;

(b) Jointly for all other debts and obligations of

the partnership; but any partner may enter into a

separate obligation to perform a partnership con-

tract. (15-69-17.)

Due service and receipt of a copy of the fore-

going Brief for Appellee is hereby admitted this

day of August, 1937.

Attorneys for Appellants.


